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inary Statement 


‘nberg from 


Southern 
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he Appel lant 


1i.d 


himself and his wife wherein the reported taxable in- 


actually receive in violation of Title 


Fou. In Il of the indict 


the Appellant wit! and subscribing a 


x return containing decl ‘r the penalties of 


violation of Title » United States Code Section 720 


The trial commenced on April 6,1976. At the 


conclusion of 


the Appellant moved for a judgment 


denied. The Yresented 


‘urther evidence w ipplied through the testripn 


thapiro, Gloria Internal Revenue Service and 


and counsel for Superior Plans, Ine 


[fhe thrust of the Government's case was that 


Bernard Goldenberg made a deal with John Gluskin, attorney 


x 


fastercraft Co. oration that for services rendered by the Appellant 
vith the sale of Mastercraft stock, the Appellant 
receive approximately $540,000.00. Appellant then had a 
corporation, Superior Plans, Inc; set up as a method ot funneling 


funds that he was to get from the stock promction to himse’f. 


from Gluskin's special account were made payable to Supe¢ rior 


and immediately upon deposit the Appellant as president 
Superior Plans would issue corporate checks payable to himself 
cash. He would then cash these corporate checks himself or 
convert them into cash and official bank checks which he would 


cash with Irving Lazurus. In this manner he evaded reporting and 


paving income tax on approximately $500,000.00 worth of personal 


[he Government's Case 

SHAPLRO 

field audit supervisor for the controllers office 

rk testified as a government witness that he 
prepares tax returns and prepared the 1968 individual joint income 
tax return of the Appellant and the 1968 corporate return of Appellant's 
corporation Superior Plans, Inc; based upon slips of paper containing 
information furnished by the Appellant (51,53,54) . He testified 


is information supplied to him the Appellant's 


references refe pages of the trial transcript. 


endar year 


ria Wunk, a ‘lerk - the Internal Reven 


5 


testified that both Appellant's joint tax re 


Superior Plan: ne; for 1e Ci sndar year 1968 


, 


Tes 
and attorney for Superior 
He testified that 
»-d with a corporation k: 
later merged with Mastercraft Corporation 


company retaining the name Mastercraft.(68) Conversations took place 


between himself, John Gluskin, attorney for Mastercraft, the Appel- 


lant and others regarding the raising of capital for the new company 
by selling stock owned by the employees. (69,70,71) Leeds was in- 
volved in selling the Mastercraft stock for a short while but de- 
cided not to continue. (93-94). The Appellant suggested that John 
Gluskin would take over the sales. (93). 


Around this time the Appellant asked Leeds to set up a corporation 


for him. The corporation was incorporated March 7,1968, and was 


called Superior Plans, Inc. (74,75). Appellant was its president 
director while Leeds was its secretary and attornev 9,80). 
a corporate resolution authorizing the 
sank (91) but never signed 
‘e opening a corporate 
at the Chelsea National 
At Appellant's request he prepared 25 convertible debentures 
in the amount fF $10,000.90 each (81,83). Fach debenture at the 
iption of 1e olde ild be converted into Superior Plans st 
he debentures to John 


the debentures 


sent Leeds an undated ‘r exercising ft} right f conversion 
nnection with the Cebentures which was giv to the Appellant 
Leed's secretary inserted the name John Gluskin on some 


debentures. 


DAYON 
Al Dayon, employee and shareholder of Mastercraft Corporation 
testified that John Gluskin was told the company needed futds and 


Gluskin was in charge of raising them (145). A meeting at which the 


Appellant did not attend was held to ai:cuss the possibility of rais- 


ing funds through the sale of Mastercraft stock belonging to its 


attemptin 
conce 
stock 
of questioning 


statements made by Gluski 


pellant's participation admissible as an agency excepti pursuant 


Federal Rules of Evidence 801 (D) (2) (ND) (155,158). 
mtended the Gluskin was the agent of Davon ar 1e Appellant 
that the agency exc eption had no application her 
the statements admissible and that it was for the jury 


determine what weight to give them and whether an agency relation 


After Leeds withdrew from the a ; i of the stock 
Gluskin said that he would now handle the sales proceeds and opened 
4 personal account for this purpose (183-184). The Court permitted 
testimony over defendant's objection that Gluskin told Dayon that 
the Appellant would sell the stock, that the proceeds would go ti 
the benefit of Mastercraft and that a percentage would go to the 
Appellant (182-183). Gluskin told Dayon that he was going to have 
to give money to Appellant because he was the only one who could 
sell the stock (194). Gluskin said he gave money to the Appellant 
for selling the Mastercraft stock (197). Later he contradicted 


this version and said he gave a certain amount of maneyv $500 ,000.00 


reasurer Ol 


the name 


Appellant 


ide pavable i »llant 


rporate 


manner is 


rom Gluskin 


The Appellant in 1968 knew a man called Arnold Kimis (381) 


Kimis brought to Appellant's attention a possible investment 


in Las 


Vegas (384). There existed the possibility of 


purchasing a hutel 


Or building one on certain property (385.386). 


Kimis told him 


that in order to obt 


ain a gambling license at least a half a mil 


on 


dollars of solvency was necessary (387). It 


was decided to build a 


hotel and obtain a gambl ing license and Superior Plans was to get 


points (390,391). Appellant gave Kimis cash for Superior Plan's 


investment (394) and he paid this cash to Kimis Or nomirees on his 


behalf (394, 396, 397). 


Appellant paid Kimis and his nominees ap- 


proximately $429,000.00 in cash 


and received initialed receipts ac- 


knowledging payment in return (399,400). Gluskin was familiar with 


: ; these transactions (543). The executed receipts for moneys and cash 


that was givenby Kimis or his nominees were offered into evidence 


and accepted. (397,398). He never believed the money paid from 


Gluskins' account into that of Superior Plans, Inc, was income (404). 


He negotiated the Las Vegas deal with Kimis with funds belonging to 


Superior Plans, Inc; and on its behalf (401). The receipts given 


by Kimis and his nominees acknowledging cash payments belonged to 


Superior Plans as the money used in payment was its money and not 


Appellants (442). No part of the cash payments made by Appellant to 


Kimis and his associates was ever returned (401). 


Government Rebuttal 
estimony : LEO LIBOWLT 
Libowitz, Special Agent of the Internal Revenue Service 
Intelligence Division,testified that audit meetings in connection 
the 1968 returns of Appellant and Superior Plans, Inc. were 
(611). Appellant said he personally borrowed the money taken 
Superior Plans (613) and then loaned it to a Mr. Kimis (615). 
so stated that Appellant said he had no recollection of giving 
John Gluskin any documents relating to the money invested in Superior 


Plans 


‘ony of BILL WYATT 


Lill Hyatt, attorney with the Criminal Section of the Tax Divi- 


sion,testified Appellant told him he borrowed the money from Superior 


Plans (644) and that the vast part of it went to an Arnold Kimis 
as an investment (645). Appellant showed Hvatt the initialed receipts 


he obtained when he gave Kimis money (645,646). 


Miscellaneous Aspects 
Plight 
The Government sought a stipulation as to the fact that Appel- 


lant had been a fugitive for ten months after the indictment was 


filed (251). Counsel for Appellant contended that there was 


that Appellant may not have answered the arraignment 
been no flight (255,256). Defen: ‘ounsel contended that 
is different than being a fupitive, that the cases all deal 
flight and not with being a fugitive (346). 
A stipulation was reached that Appellant did not appear at 
the adjourned dace of arraignment in New York and that ten months 
later he was arrested in California and transferred to New York for 
arraignment and trial. 
When Appellant was arrested in California id certain papers 
he had at some time used names other than his own (57 he 


indicatin 


ao 
> 


These documents were received into evidence as Government's 


Exhibit 49, 50 and 51 over objection by defense counsel (578). 


Defense counsel objected to any instruction regarding f 
The trial court held there was sufficient evidence regarding 
this issue to charge the jury (632). The trial court charged the 


jury on flight (771) and defense counsel excepted to the charge (775). 


that the Appe 1 lar WO lel as the 


that the proceeds his sale would go the benefit 


further test 


rave money 


Appellant for selling Mastercraft : ©. Gluskin died prior 


commencement of the tria!} 


rial court held Gluskin statements to Davon concerning 


Appellant admissible under the agency exception contained in 


the Federal Rules of Evidence. This rule 


Statements which are not 
. Statement is not hearsay 
The statement is fere 


t a party and is 


rever'‘§ 


chargin 


e no evidence ‘tht was 


entered into ; trial at most dicates 


ive from jus C Ss a result 


concrete 


I CERTIFY that a copy hereo Lé been furnished to Mr. 
Bancroft Littlefield, Assistant Unite states Attorney, United 
»s Department of Justice, Southern istrict of New York, United 


States Courthouse, Foley Square, New York, New ) , by mail this 


llth day of October,1976. 
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